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CHALLENGING JURORS. 


OPINION OF JUDGE OGDEN EDWARDS UPON THE QUESTION, WHETHER 
HAVING AN OPINION, OR EVEN EXPRESSING IT, THAT A PERSON 
IS GUILTY, LEGALLY DISQUALIFIES FROM SERVING AS A JUROR. 


Articue I. 


WHueETHER the expression of an opinion as to the guilt or innocence 
of a prisoner, is a cause for principal challenge, is a question which 


of late has attracted much of the public attention and produced some 
diversity of opinion. Mr. Justice Woodworth, in delivering his opin- 
ion upon this question in the case of the People v. Jacob Barker and 
others, declared that “ all the elementary writers, with the exception 
of Chitty, lay down the Lain ges broadly, that if a juror has de- 


clared his opinion beforehand, it is a good cause of challenge.” 

There are those, on the other hand, who deny that the position rests 
upon any tenable authority. Which is right and which is wrong, 
must necessarily be decided by the authorities themselves. Before 
1 proceed to state them, I will premise that there are two kinds of 
challenges to jurors, the one is called principal and the other for 
favor. 

Principat challenges are for causes which the law presumes indt- 
cate bias, or for causes which prove evident favor or enmity in the 
juror. Princtpal challenges must always be decided by the court. 
Challenges for favor must be decided by triers appointed by the 
court, and wny cause which in the exercise of a sound discretion, 
may induce them to suppose that a juror will not be impartial, or as 
it is expressed in the books, indifferent between the parties, will justify 
them in setting him aside. Trials per pais, 122, 8 

That jurors must be perfectly impartial, entirely indifferent, is a 
position which nolawyer ever controverted. The question is, whether 
the expression of an opinion, as to the merits of a case even by a per- 
son who disclaims all prejudice against a party, is im judgment of law 
in all cases a cause for disqualification from serving as a juror? If, 
so, it is cause for principal challenge. If not, it is not a cause for 
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principal challenge, but if a party wishes to make the objection, he 
must challenge the juror for favor ; and then it must be submitted to 
the decision of triers, and if, under all circumstances, they find him 
indifferent, or in other words impartial, he will be admitted as a juror. 
The question, therefore, resolved into simples is, whether the court or 
triers must decide the question. Ifthe court, then, upon the fact being 
established, the juror must be set aside. If the triers, then, after the 
establishment of the fact, they can look further and decide whether, 
under the peculiar circumstances of the case, the expression of an 
opinion to the contrary, notwithstanding, the juror is or is not indif- 
ferent or perfectly impartial; and as they find this fact, pro or con, 
they will admit himas a juror or set him aside. 

The first of the elementary writers, who touches upon this subject, 
as far as I can discover, is Fitzherbert. He wrote in 1514, and his 
works, as is well remarked by Chancellor Kent, in his very able com- 
mentaries, “‘ was for that period one of singular learning and utility.” 
He lays down the law to be, that “If a juror says that he will pass 
for the plaintiff, this is not a cause for challenge, unless it should be 
found that he said this more for favor than for the truth of the mat- 
ter.” Fitzherbert, Ab. p. 202, fol. 37. 

That the sabject of challenges had been often and thoroughly con- 
sidered and was well understood at this early day, is apparent from 
this work, which contains thirteen folio pages briefly put upon the 
subject. 

Brooke, who wrote in 1573, says, “ that if a juror has said twenty 
times that he would pass for one party from the knowledge he has of 
the matter and of the truth, he is indifferent; but if he said so from 
affection he has to the party, he is favorable.”” Brooke, Abr. p. 123, 
fol. 55. 

Rolle, who was chief justice under the protectorate of Cromwell, 
the preface to whose work Sir Matthew Hale wrote, and who there 
speaks of him in the highest terms of commendation, winds up his eu- 
logium with these,words. ‘In short, he was a person of great learn- 
ing and experience in the common law, profound judgment, singular 
prudence, great moderation, justice and integrity.” 

This great man has gone very extensively into this subject, and ap- 
pears to have considered and collated every thing which the bogks 
then furnished. He lays down the law to be, “If a juror say that 
he will pass for the one party, this is good challenge for favor, if he 
said this in favor of him.” 2 Roll. Abr.7H.b.24. But ifhe did not 
say so in favor, but for the knowledge which he had of the thing in 
issue, this is not a good challenge for favor. Ib. 

It is not a cause of challenge in a juror, that he said that he would 
pass for the one party, if it should not be found by the triers or the 
court, that he said this more from favor than from the truth of the 
matter. 2 Roll. Abr. 657. 20H. 6.40. And in this all the court 
concurred. 

If a juror promise one party to pass for him, this is not principal 
challenge, but for favor. 2 Roll. 655. 3 H. b. 38 b. So, if a juror 
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declare the right of one party, or say his verdict before hand, this is 
a principal challenge. 49 E. 3 1b.49.1. But it seems this is to be 
intended that he said that he would pass for him without regarding 
right. 1 Roll. 655. 

If a juror said twenty times that he would pass for the one party, 
this is not principal challenge, for it may be that he thus spoke from 
the knowledge which he had of the thing in issue, and not from affection. 
2 Roll. 655. 7 H.b. 25. 20 H.b. 40 Curia. 

In Trials per Pais, p. 133, an ancient work, exclusively upon tri- 
als by jury, but one of so much learning and ability as to be a stand- 
ard authority even at this day; itis laid down that, “If a juror says 
that he will pass for one party, because he knows the verity of the 
matter, this is no challenge : but if he says this for favor, it is a good 
challenge, if the triers find he spoke from favor and not from ¢ruth.” 

Sir Matthew Hale says, ‘“‘ That challenges to the poll for cause, are 
many as in other causes, which I shall not mention at large, because 
they are all gathered up by the Lord Coke, supra, Lit. p. 234; but 
shall mention such as more specially belong to capital causes.” 2 
Hale’s P. C. 272. 

As according to Hale, aux the challenges to the poll for cause, (or 
principal challenges,) are gathered up by Lord Coke, it becomes ne- 
cessary in order to ascertain the opinions of both of these great men 
upon this subject, to recur to the passages in Lord Coke thus referred 
to. 

Upon recurring to Lord Coke, I find that the utmost length he goes 
in enumerating causes for principal challenges is to say, ‘‘ That if a 
juror has given a verdict before in the same matter, or upon the same 
title or matter, though between other persons; or if he was the in- 
dictor of the plaintiff or defendant in the same cause ; or if a juror 
hath been an arbitrator, chosen by the plaintiff or defendant in the 
same cause, and have been informed of or treated of the matters, 
this is a principal chalienge, otherwise if he were never informed or 
treated thereof; and otherwise if he were indifferently chosen by 
either of the parties though he treated thereof.” Co. Litt. p. 157 6, 
§ 234. And even as it respects giving a verdict upon the same cause, 
(the most solemn way of giving an opinion,) he says, “‘ But it is to be 
observed that I may speak once for all, he that maketh the challenge 
must show the record if he will have it take place as a principal 
challenge, otherwise he must conclude to favor.” Ib. 

Lord Coke, no where says, that the expression of an opinion is a 
cause for principal challenge. He goes fully into the examination of 
causes of principal challenge, and Sir Mathew Hale says, he has 
given all the causes for principal challenge. The conclusion then 
is a necessary one, that in Hale’s opinion, the expression of an opinion 
was not a cause for principal challenge. If Lord Coke had been of 
opinion that a case of such frequent occurrence as the expression of 
an opinion was a cause for principal challenge, would he not have 
mentioned it; would he have gone on to say that giving an opinion as 
a grand or petit juror or arbitrator, would be a cause for principal 
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challenge ; provided he was of opinion that giving an opinion in any 
case was? 

To the authorities before quoted, I think may now be fairly super- 
added that of those two great oracles of the law. 

Thus, then, as far as my researches have extended, and I have no 
doubt that I have quoted all of any authority who have touched upon 
the subject, all the standard authors upon the subject of the common 
law, hold one uniform language upon the subject ; and certainly afford 
some ground for questioning the correctness of the position, that ‘All 
the elementary writers, with the exception of Chitty, lay down the 
prenceite broadly, that if a juror has declared his opinion before- 

and, it is a good cause of challenge.” 

That the venerable sages of the law whom I have quoted, three 
of whom were Chief Justices of England, did not know what the law 
was upon a point which must frequently have happened, is not to 
be presumed. 

In the next article, I will proceed to the consideration of the more 
modern authorities. 





WU. &. District Court. 


(Southern District of New-York.) 


Before the Honorable SAMUEL R. BETTS, District Judge. 


IN ADMIRALTY. 


JoserH Opgut, Libellant, v. Tue Sreampoat WasHINGTON 
Irnvine.—14 November, 1848. 


COLLISION IN HELL-GATE. 


Where a collision occurs during the day-time, between a vessel close hauled and a steamboat 
whose course lay across that of the close hauled, which had been in full view from the 
steamboat, at a sufficient distance to have enabled the steamboat to have avoided her :— 
Held, that the steamboat was prima facie in fault. 

The steamboat is bound to show some improper act or omission in the close hauled, causing th 
collision, or that presumption will exist against herself. “ig 

Such defence must be set forth clearly and must be proved as laid. 

Where the proofs are essentially different from the allegations the defence fails. 

A steamboat justified a particular course in reference to a vessel close hauled, on the ground that 
the close hauled would not pursue a course hazardous and disadvantageous, if not impracti- 
cable to herself, which was sustained. 

But such a navigation will not be inferred against the close hauled vessel, but must be proved 
when set up, and if not proved, the presumption is, that the close hauled would take care 
of herself and navigate to the best advantage. 

When the course of a vessel close hauled was towards the shore: Held, that she had prima 
facie the right to hold on to her tack as close to the shore as is deemed judicious by those na- 
vigating her, and asteamboat having her in full view, and with time to stop and back or room 
to steer out of the way, is bound to use her facilities so as to prevent a collision, and has no 
right to proceed on the supposition that she will have room to pass between the close hauled 
and the shore. 

Where a steamboat misjudged the navigation of a vessel close hauled, and was herself navigated 
on the supposition that the other would go about before reaching the point where they would 
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meet, and the close hauled held on and a collision took place ; the steamboat was held bound 
to prove that the close hauled was misnavigated and should have gone about before ; failing 
which proof, she was adjudged liable for the damages. 


THE circumstances appear in in the opinion of the court. 


W. J. Haskett and W. Q. Morton, for libellant. 


Leveridge, for steamboat. 


By tHE Court.—The collision upon which this action is founded, 
occurred in Hell-Gate, in the day-time. The libellant’s schooner was 
sailing eastward on the flood tide into the Sound, and the steamboat 
was running to New-York, crowding close in by the shore of Ward’s 
Island, in what was regarded an eddy of the tide. The wind was 
N. E., and the schooner on her starboard tack from the Pot Rock, 
across towards Negro Point, and in plain view of the steamboat. The 
starboard side of the schooner and bow of the steamer came in colli- 
sion. 

Under these circumstances it is manifestly incumbent on the steamer 
to show some improper act or omission on the part of the schooner 
causing the collision, or it must be presumed that the steamer ne- 
glected to use in due time the means at her command, and which the 
law requires her to exercise to avoid it. 

The excuse must be set forth clearly in the answer, and must be 
proved as laid, in order to protect the claimants. 

In comparing the pleadings and ? soma on this point, they are not 
found to be in harmony, and the difference is essential in its character. 
The answer imputes the fault of the schooner to her holding the 
starboard tack into the eddy tide across the bows of the steamer, and 
insists it was her duty to have gone about, as there was not room for 
her to go between the steamer and the land, and by running into the 
eddy tide, command of her would be lost. The argument upon this 
assumption of the facts is cogent, that the steamer had no reason to 
expect the schooner would attempt a navigation hazardous to herself, 
if not impracticable, and was accordingly rightfully continued on the 
course which would be proper, in case the schooner was managed ac- 
cording to the usual and safe method of navigating under those cir- 
cumstances. 

There are two important particulars in this. line of defence, not 
clearly made out by the proofs. First, that the steamer was actually 
in an eddy or slack tide at the time of the collision, and where for 
that cause, the schooner could not have been readily brought about on 
the other.tack ; and second, that there was not space sufficient be- 
tween the steamboat and the shore for the schooner to pass, if she 
chose to take that course. 

The officers of the steamboat had a right to act upon the pew 
tion that the schooner would not be intentionally run in dangerous 
proximity to the shore, or where she would disable or embarrass her- 
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self in coming about, from the loss or the change of the current in the 
track the steamboat was pursuing. But if these impediments were 
not palpable, the schooner must be left to her course, and the steam- 
boat must regulate her proceedings accordingly, leaving it to the judg- 
ment of those managing the schooner to determine the advantage or 
prudence of continuing her tack out of the true tide, and even to 
very close proximity to the land. 

The law would, under circumstances of uncertainty or doubt in 
respect to those particulars, impose on the steamboat the duty of 
taking timely precaution so as to leave it safe for the sailing vessel to 
exercise her own volition in the choice of the expedient to be adopted. 
The schooner being close hauled was entitled to run out her tack and 
to hold it so long as she judged it advantageous or prudent, and if 
there was any uncertainty on board the steamer as to its direction or 
continuance, there was ample time, by stopping and backing her en- 
gine, or changing her course into the river, to have left space to the 
schooner to work out the manoeuvre as she might elect. 

Upon the line of defence set up by the answer, there is clearly an 
inadequacy of evidence to establish a justification. The testimony 
produced on the defence has borne a tendency, if it is not in fact limi- 
ted to that, to show that the accident was produced by the improper 
attempt of the schooner to come about on reaching the eddytide. She 
is represented to have luffed up into the wind, so as to shake her 
sails, giving the steamboat to understand she was changing her tack, 
and which would naturally induce the steamboat to continue under 
way and on her course, when suddenly the schooner filled away and 
run in shore across the bows of the steamer, which had then ap- 
proached so near as to be unable, by stopping and backing with all 
practicable despatch, to prevent the schooner being blown or drifted 
against her stern. 

This line of defence is not within the answer: it is a most im- 

ortant deviation from it. The fault on this version of the case was 
in misleading the steamer by a false manceuvre of the schooner, and 
allowing her to advance on her tack until it was no longer in her 
power to go astern of the schooner or lie back out of her way, whilst 
she continued out her starboard tack, and come round with the wind 
on the other quarter. This defence supposes such would have been 
the duty and course of the steamer in the exercise of a nautical judg- 
ment upon the course of the schooner manifesting an intention to con- 
tinue on her starboard tack. 

The court is not at liberty to pass upon the sufficiency of the proofs 
to sustain this line of defence. It is out of the pleadings, and accord- 
ingly not available to the claimants, nor brought within the legal cog- 
nizance of the court. 

Upon the pleadings and proofs pertinent to them, it was manifestly 
the duty of the steamer to leave a free track to the schooner to run 
out her starboard tack; and she fails to prove herself at a point up 
to which it would be unsafe or improper br the schooner to continue 
the course she was seen to be running. 
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There can be no reason to suppose the officers of the steamer were 
actuated by any rash or improper motive in continuing her course. It 
was their interest, and unquestionably their desire and intention to 
avoid the schooner, and most certainly not to place themselves in her 
way. They, however, misjudged her purpose, and acted under a 

ersuasion that she must go about before she could come up to the 
fine they were running. They have failed to prove that it was neces- 
sary she should so have done, or even that it was not perfectly proper 
for her to continue her course to the place of collision. The law 
then, under the facts in proof, casts on them the responsibility of so 
conducting the steamer as to avoid meeting the schooner at that point, 
and charges them with the consequences following the collision. 
The decree must therefore be entered for the libellant condemn- 
ing the steamboat in the damages sustained by the schooner from that 
collision. 

It will be referred to acommissioner to ascertain and report those 
damages to the court. 





Court of Appeals. 
[State of New-York, November, 1848.] 


Euisoa Rucxman, Plaintiff in Error, v. Royvau Cowen, Defend- 
ant in Error. 


(ERROR TO THE SUPREME COURT.) 


In an action of trespass de bonis, where the defendant pleaded the general issue and gave no- 
tice of justification, and justified under a judgment and execution, and the plaintiff gave in 
evidence his discharge under the U. S. Bankrupt Act of 1841, obtained subsequent to the 
date of the judgment :—Held, the defendant might give in evidence that the plaintiff had 
been guilty of such acts of fraud as would by the bankrupt act avoid the discharge. 


Action of trespass de bonis. The facts sufficiently appear in the 
opinion of the court. 


S. Stevens, N. B. Blunt, Brown and Mathews, for plaintiff in error. 
H. G. Wheaton, Doolittle and Hadley, for defendant in error. 


Bronson, J.—The case may be stated in few words. Cowell 
brought an action of trespass de bonis asportatis, against Ruckman in 
the Supreme Court. The defendant pleaded not guilty, and gave 
notice of justification under a judgment and execution in his favor 
against the plaintiff. On the trial, the plaintiff proved the taking of the 
goods by the sheriff of New-York upon an execution in favor of the 
defendant against the plaintiff, and then rested his cause. The de- 
fendant then gave in evidence the fiert _facias, under which the sheriff 
acted, and the judgment on which the execution issued. The judg- 
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ment was recovered on the 8th day of February, 1841, upon two _ 
missory notes made by the plaintiff in 1840. The plaintiff then 
offered in evidence his discharge as a voluntary bankrupt under the 
act of 1841, granted by the District Court of the United States for 
the Northern District of New-York, on the 25th day of July, 1842. 
The defendant objected to the admission of this evidence on several 
grounds: ist. The evidence was immaterial, and if admitted would 
not subject the defendant to an action of trespass for taking the pro- 
perty. 2d. The plaintiff must show that the district court acquired 
jurisdiction to grant the discharge: and 3d. The act of Congress under 
which the discharge was granted, was unconstitutional and void. The 
court overruled all of these objections, and the discharge was given 
in evidence. It purported to have been granted on the petition of the 
bankrupt. The defendant then offered evidence to prove, that the 
plaintiff had been guilty of such acts of fraud as would, by the bank- 
rupt act, avoid the discharge. This evidence was rejected by the 
court on the ground that the defendant had not given the plaintiff 
notice of the frauds which he proposed to prove. The defendant ex- 
— to this and the other decisions of the court, and verdict and 
judgment having passed for the plaintiff, the defendant now brings 
error. 

If the discharge was valid it extinguished the judgment, and the 
defendant was a trespasser for afterwards acting under it. As the 
execution was regular upon its face, and issued from a court of com- 
petent jurisdiction, it was a protection to the officer who made the 
levy ; but it could not justify the party at whose instance it was 
issued. He acted at his peril. It is true that he may have been ig- 
norant of the discharge, but that was his misfortune. Having seized 
the goods without authority, it was a trespass for which he must an- 
swer, however innocent he may have been of any intention to do an 
illegal act. 

In pleading a bankrupt discharge, it has been held necessary to 
show that the Court had jurisdiction to grant it by averring the exis- 
tence of the facts on which jurisdiction depended. Sackett v. Andross, 
5 Hill, 327. Stephen v. Ely, 2 Id. 607. And see Morgan v. Dyer, 10 
Johns. 161. Jinks v. Stebbins, 11 Id. 224. But when the discharge is 
given in evidence, jurisdiction to grant it should be presumed until the 
contrary appears. It would be otherwise if the discharge were 
granted by a commissioner or acourt of strictly inferior jurisdiction. 
But the District and Circuit Courts of the United States, though of 
limited jurisdiction, are not inferior courts in the technical sense of the 
term. If jurisdiction do not appear upon the proceedings, their judg- 
ment and decrees will be reversed on error or appeal. But they are 
not nullities, which may be disregarded in a collateral proceeding. 
McCormick v. Sullivant, 10 Wheat. 192. In this respect the District 
and Circuit Courts of the United States stand on the same footing as 
courts of general jurisdiction, and the authority of such courts is al- 
ways to be presumed until the contrary is shown. It is true that the 
Bankrupt Act does not in terms give any effect to the discharge, ex- 
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cept “when duly granted,” (§ 4). But the law presumes that it was 
dul granted until the contrary appears. 

he rejection of the evidence to impeach the discharge for fraud 
was, I think, clearly wrong. True, the 4th section of the Bankrupt 
Act says in effect, that the charge may be impeached for fraud on 
prior reasonable notice, specifying in writing such fraud. But that 
means no more than that notice shall be given when the case is such 
that the fraud may be pleaded, and not that the creditor must plead 
the fraud at his peril, where, as in this case, he had no opportunity to 
do it. If the debtor on being sued pleads his discharge, the creditor 
must reply the fraud or he will not be allowed to prove it on the trial. 
But that rule cannot apply where, as in this case, the discharge is 
given in evidence without having been pleaded, and consequently 
where the creditor could not plead the fraud. Ifthere had been nega- 
tive words inthe statute, as, that the discharge should only be im- 
peached when the fraud was pleaded, they would hardly be construed 
as applying to a case where the creditor had no opportunity to plead 
the fraud. But there are no negative words in the statute. 

The same question may arise about giving the discharge in evi- 
dence in favor of the debtor. The 4th section provides that the dis- 
charge shall and may be pleaded as a full and complete bar to all suits. 
If the bankrupt when sued omits to plead the discharge, he cannot 
give it in evidence. But when the form of the pleadings is such as to 
afford him no opportunity of pleading the discharge, there can be no 
doubt that it may be given in evidence on the trial, without notice. 
It was so given in evidence in this case, though there was about as 
much ground for rejecting it as there was for rejecting the answering 
evidence which was offered by the creditor. There was, I think, no 
ground for rejecting either of them. 

There are many cases in the law where a party must plead or give 
notice of the particular matter which he intends to prove on the trial, 
or he will be precluded from proving it; but so far as I can recollect 
the rule never — where the party had no opportunity m the 
regular course of pleading of setting the matter up. I see no good 
reason why an exception should be made in this case. 

_I have considered the question as though the defendant knew of 
the discharge at the time of pleading. But there is no evidence of 
that fact, nor any sufficient ground for presuming it. It may well be 
that he never heard of the discharge until it was offered in evidence 
on the trial. The Bankrupt Law did not require personal service of 
notice upon creditors; and it often happened that they did not hear 
of the application until after the debtor was discharged. I well re- 
collect that in several motions which were before the Supreme Court 
while I sat in it, the creditor made affidavit that he never heard of the 
proceedings in bankruptcy until the discharge was set up in answer 
to an action. It will be presumed for the purpose of upholding the 
discharge, that such notice was given, as the statute requires. Nor- 
ris v. Goss, 2 Spear Law Rep. 80. But that is not actual notice, nor 
is the presumption to be indulged for any other purpose than that of 
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giving effect to the discharge. There are many cases where the pub- 
ication of a notice in a newspaper is made to supply the place of pro- 
cess to bring the party into fons and such notice will be sufficient to 
uphold the proceedings. But it proves nothing against the party in 
relation to any other matter. 

My opinion, that the voluntary branch of the Bankrupt Law, under 
which branch this discharge was obtained, is unconstitutional, has 
already been declared: Sackett v. Andross, 5 Hill, 327,* and time 
and reflection have only served to confirm me in that conclusion. But 
as this judgment must be reversed on another ground, it is not neces- 
sary the Court should pass upon that question on the present occasion. 


_am of opinion that the judgment should be reversed, and a 
venire de novo be awarded. 










Ordered accordingly. 


- 


James Syme v. Marruias B. Warp, survivor of William Goadby.— 
November, 1848. 



























PRACTICE. 





It is irregular to serve an assignment of errors before one is filed, and a default entered on the 
service of an assignment before filing one, although more than eight days have expired since 
the filing and before the entry of the default, is a nullity. 


A remittitur cannot regularly be sent to the court below until after the expiration of ten 
days from the reversal of the judgment although rendered by default. 


This court has power on granting a motion in a suit commenced before the first of July, to allow 
__ to the prevailing party his costs to be taxed. 


The statute authorizing the Supreme Court to make rules regulating the amount of costs on 
motion does not apply to this court. 


So far as suits that existed in this court when the Code took effect are concerned, the provisions 


of the Code forbidding the allowing of costs on granting a motion, have no application to 
this court. Supp. to Code, § 2. 


If the suit had been commenced since the first of July, the defendant in error would have been 
obliged to have borne the expense of getting rid of the irregular proceeding of his adversary. 


Wair of error by Syme, to remove a judgment against him in favor 
of Ward and Goadby in the New-York Common Pleas. The writ 
of error was returned and filed with the clerk of this court on the 
30th of June last. On the same day, the plaintiff in error served an 
assignment of errors, with notice that the defendant Ward, who had 
survived Goadby, was required to join in error within eight days, 
or be precluded ; but an assignment of errors was not filed until the 
next day, the first of July ; on the 11th of July, the plaintiff in error 
entered an order precluding the defendant in error from joining in 
error. On the 13th of July, the plaintiff in error entered an order 
reversing the judgment of the court below with costs; and on the 
same day a remittitur was issued. 


N. Hill, Jr., for the defendant in error, moved to set aside the 





* See this case fully Reported, 3 New-York Legal Observer, p. 11. 
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order precluding the defendant from joining in error, and all subse- 
quent proceeding for irregularity. 


S. Stevens, for the plaintiff in error. 


Bronson, J.—The plaintiff in error- was irregular in serving an 
assignment of errors before one had been filed ; (Rule IV.) oa the 
orders precluding the defendant from joining in error and reversing 
the judgment were therefore unauthorized. 

We are also of opinion that the remittitur should not have been 
sent to the court below, until the expiration of ten days from the re- 
versal of the judgment. (Rule XX.) 

As the defendant in error has been obliged to come here at con- 
siderable expense to get rid of an irregular proceeding, he ought to 
have costs on the motion if we have any authority to give them. 
The 270th section of the Code of procedure forbids the allowance of 
costs to the party who makes a motion. But originally that section 
did not apply to this suit, which was commenced before the first of 
July. Code, § 8, 391. And although it has since been applied to 
proceedings in such suits subsequent to the first of July, in certain 
specified courts, this court is not among the number, (Supp. Code, § 
2.) We, therefore, have power to allow costs. The amount must 
be settled by taxation. 

The statute authorizing the supreme court to make rules regulating 
the amount of costs on special motions, does not apply to this court. 
Stat. 1840, p. 333. 336, § 15. 39 Stat. 1847, p, 321,48. If the 
suit had been commenced since the first of July, the defendant in 
error would have been obliged to bear the expense of getting rid of 
the irregular proceedings of his adversary. 

Motion granted with costs to be taxed. 





N. 0. Supreme Conrt. 
[Munroe Gen. Term, September, 1848.] 


Before the Honorable JOHN MAYNARD, HENRY WELLS and SAMUEL L. SELDEN, 
Justices. 


SEweELL Hews v. Lucius M. Houuister. 


Under the 9th Section of the act to prevent betting and gaming, 1 R. S. 662, persons pri- 
vately interestedin a bet, by previous contributions, when the bet is in fact made by another, 
cannot sue to recover the money back ; such action lies only by the person actually making 
the bet. 


Tue facts of this case are sufficiently stated in the opinion of the 
court. The cause was argued at the Cayuga general term, in Janu- 
ary, 1848. 
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Stephen A. Goodwin, for defendant. 


By the Court, Samuet L. SEexpen, Justice—On the 2d of No- 
vember, 1844, Elijah Miller and William H. Noble made a bet of 
$500 upon the then ensuing Presidential election, Miller betting that 
Henry Clay, and Noble that James K. Polk would be elected. The 
terms of the bet were reduced to writing, and signed by the respec- 
tive parties, who mutually deposited the amount of the bet with the 
defendant as stakeholder. After the election, to wit, on the 28th of 
December, 1844, the plaintiff caused a written notice to be served 
upon the defendant, signed and acknowledged by himself, stating 
that $200 of the $500, bet and deposited by Miller, belonged to him, 
plaintiff, and requiring the defendant to pay the sum to the bearer of 
the notice: which not having been done, this action was brought to 
recover the $200, pursuant to the provisions of the statute concern- 
ing betting and gaming. The plaintiff having been nonsuited at the 
circuit, now moves on a bill of exceptions for a new trial. It was 
proved in the trial that the $500 bet by Miller, and deposited with 
the defendant, was furnished by several persons, who contributed in 
different proportions to make up the sum ; but it does not appear that 
this fact was disclosed at all to the defendant, or to Noble, at the time 
of making the bet. 

The written memorandum which was introduced treats the bet as 
made by Miller alone, and the money as exclusively his. The plain- 
tiff offered proof to show, that he furnished $200 of the money bet 
by Miller, but whether under the evidence adduced, he is to be con- 
sidered as an original contributor of the $200, or as a subsequent 
purchaser into the purse, to that amount, is very doubtful. In the 
view, however, which I have taken of the case, it is immaterial how 
that question is settled. 

The principal point to be considered is, whether the action should 
have been brought by Miller, who made the bet and deposited the 
money, or whether the defendant is liable in a separate suit to every 
person who may have contributed more or less to make up the entire 
sum bet. The actionis founded onthe 9th section of the act concerning 
betting and gaming, (1 R. S. 3d ed. p. 839,) which provides that, 
“ Any — who shall pay, delwer or deposit any money,” &c., ma 
sue and recover. This language is very definite, and points out with 
great distinctness the party who may bring the action. Under the 
facts in this case, Miller who made the bet, is clearly embraced in 
the terms used, but do they also mclude the plaintiff and the other 
contributors to the fund? 

The money was theirs, but did they pay, deliver or deposit it with 
the defendant? Certainly not directly ; only by implication at most, 
according to the maxim “que facit per alium, facit per se.’’ If Miller 
m making the bet, had disclosed the fact of his agency, this maxim 
would apply with greater force to the case. 
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It is the uniform policy of the law, to avoid as far as practicable, a 
multiplicity of suits. With this view, courts of equity require all 
parties in interest to be brought before them in one action, and 
courts of law insist that all persons jointly interested in any claim 
or demand, should unite in a single suit for its recovery. The same 
object in cases like the present, points to such a construction of the 
statute ds would confine the right to sue to the person who actually 
makes the bet, and deposits the money, especially where, as in this 
case, he alone is known in the transaction, either by the stakeholder 
or the other party to the wager. The contrary rule would lead to 
much inconvenience when the contributors to the fund are numerous. 

But a stronger reason for this construction of the act may be found 
perhaps in the position in which the stakeholder is greener. by hold- 
ing him liable to a gee action at the suit of each of a multitude 
of contributors to a fund, deposited with him by a single individual 
as his own money, and without notice that others were interested in the 
transaction. How is the stakeholder to know, when called upon by a 
stranger claiming a portion of the fund, whether the claim is just? 
In the present case, for aught that appears, the written demand made 
on the 28th Dec. 1844, was the first intimation to the defendants that 
any person except Miller, claimed any interest in the money depo- 
sited with him. No evidence was furnished or offered to the defend- 
ant of the validity of the claim, and yet he was required instanter and 
at his peril, to pay over the amount of plaintiff’s demand without the 
assent of, or even notice to Miller, that such a claim was made. 

In case of conflicting claims, the stakeholder would be without the 
means of deciding between them, and might frequently be driven to 
file his bill of interpleader and carry on a protracted litigation to settle 
that which the knowledge of the depositor of the money would enable 
him at once to determine. 

It would seem, therefore, more just and reasonable to leave the ad- 
justment of contested claims to the agent to whom the parties have 
entrusted the management of their funds, especially as it is no part 
of the object of the law to punish the stakeholder, who is not in any 
sense a party to the illegal contract. 

The cases of Vescher v. Yates, 11 Johns. 28; and Yates v. Foot, 12 
Johns. 1, are relied upon by the plaintiff as settling this question in 
his favor. By referring to these cases, it will be seen that the point 
raised here, received but slight consideration. The question upon 
which the decision in those cases mainly turned, was, as to the 
right of the losing party in a wager to recover from the stakeholder the 
money deposited with him after the happening of the event upon which 
the wager depended, and as the court of errors decided this question 
in favor of the defendant, there was the less necessity for a critical 
examination of ‘the other. It is to be observed, however, that those 
cases differ from the present in a material point. 

From the statement of the facts, (11 Johns. 23,) it appears that 
Alexander, who made the bet and deposited the money with the de- 
fendant, Yates, disclosed to the latter that the money belonged to 
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others, and that he was acting as a mere agent. Yates, therefore, 
having been apprized at the time of all the responsibilities he as- 
baaok: could not reasonably complain of the hardships which might 
result. In addition to this, those were actions at common law, and 
not having been decided in view of the precise and definite phraseol- 
ogy of the statute, before referred to, they can hardly be considered as 
settling and controlling the construction to be put upon the language 
ofthat act. But even if those decisions are to be regarded as bearing 
directly upon the point, their authority is much weakened, if not over- 
thrown, by the subsequent case of Haywood v. Sheldon, 13 Johns. 
88. In that case the court not only decided that the action was pro- 
perly brought in the name of the party making the bet, but Mr. j us- 
tice Yates says, ‘It would be of no importance on the trial of this 
“issue what number of persons had entrusted the plaintiff with 
“the money, and were thus interested inthe bet. That was an ar- 
“ rangement exclusively between the plaintiff and them, in which the de- 
“‘ fendant had no right to interfere, and to which he was no party. 
‘“‘ He thought proper to make the contract with the plaintiff, as prin- 
“cipal, and not asagent. Itis to him alone that he is responsible.” Al- 
though the action there was against the party to the wagers instead 
of the stakeholder, yet the principle must be the same. It is worthy 
of attention, too, that the language of the act upon which the action 
of Haywood v. Sheldon was founded, to wit: the act “to prevent ex- 
cessive and deceitful gaming,” 1 R. L., 152, sec. 3, differs from that 
now under consideration. It gives the action to the loser at any game. 
In Keon v. Cahart, 3 Wend., 494, the court recognise the principle of 
the case of Haywood v. Sheldon. In the case of Zeilly v. Warren, 
17 Johns. 192, which was an action under the 5th section of the act 
to prevent horse-racing, brought by the loser against the winner of a 
purse of $150. The court permitted the defendant to prove that 
others had contributed with him to make up the purse, and held that 
the plaintiff could recover only so much of the $150 as the defendant 
had himself won; but it distinctly appeared in that case, that the 

laintiff knew that other persons had furnished portions of the money 

et. 

On the whole, therefore, I see nothing either in principle or autho- 
rity to prevent such a construction of the act in question, as its lan- 
guage, as well as convenience, and the general policy of the law 
would seem to require. 

The motion for a new trial must therefore be denied. 
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[New-York Special Term, Dec. 1848.] 
Before the Honorable IRA HARRIS, one of the Assistant Justices of the Supreme Court. 
Grorce H. Snownttt and others ads. JerEmian L. Knapp et al. 


NEW TRIAL. 




























A party applying for a new trial on the ground of surprise, must show that he has used reason- 

able diligence in making his motion: where, therefore, it appeared that more than four 
months had elapsed before making the application, and no excuse was assigned for the delay : 
Held, too late, and motion denied with costs. And where, on the merits, affidavits were 
used, which adduced evidence of a weak and unsatisfactory character, to rebut the positive 
evidence given on the trial, and it appeared that if such testimony had been used on the trial, 
the weight of evidence would have been in favor of the plaintiffs, a new trial was denied. 





Tue nature and character of this application appear in the opinion 
of the court. 


E. H. Seely and E. Seely, for the defendants. 
C. Shaffer and J. Cochran, for the plaintiffs. 


By the Court—Harris, J—The defendants move to set aside 
the verdict in this cause on the ground of surprise at the trial. It is 
objected that the motion is too late. The cause was tried on the 14th 
October, 1847. Judgment was perfected upon the verdict in January 
following, and the papers upon which this motion is founded, were 
served on the 26th of February, 1848. 1 am not prepared to say that 
in every case the fact, that a judgment has been perfected upon the 
verdict will, of itself, be a sufficient answer to a motion for a new 
trial on the ground of surprise, but at any rate the party moving should 
be required to show reasonable diligence in making his motion, and 
where, as in this case, more than four months were suffered to elapse 
without any excuse being assigned for the delay, I think it may 
safely be held that the party is too late for his motion. 

But upon the merits also, the motion should be denied. The suit 
is brought to recover for a bill of goods, sold by the plaintiffs to the 
defendant, Snowhill. The goods were purchased by one Kilby, who 
was acting as Snowhill’s agent in New-York. The principal ques- 
tion upon the trial related to the authority of Kilby to purchase upon 
the credit of Snowhill. A witness upon the trial testified that a few 
days after the first of April, 1846, in an interview between Snowhill 
and the plaintiff, at their store in New-York, Snowhill, among other 
things, stated that Kilby was his general agent in New-York, and that 
any transactions the plaintiffs might have with him, would be the same 
as if had with himself. The goods in question were sold on the 25th 
of May following. The alleged surprise consists in the fact sworn to 
by the witness that Snowhill was in New-York a few days after the 
first of April. A new trial is asked for, to enable the defendants to 
prove that Snowhill was not absent from his residence in New Jersey 
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at the time mentioned by the witness. The affidavits of several per- 
sons are produced in support of the motion, who swear that for three 
or four weeks after the first of April, 1846, Snowhill was not absent 
from his residence. I do not regard this as the kind of surprise upon 
which a verdict should be set aside. At the most, the defendants 
show that they are able to furnish negative evidence of a weak and 
unsatisfactory character, to rebut positive evidence on the part of the 
plaintiffs. If all the evidence contained in the affidavits, read upon 
this motion, had been introduced upon the trial, it should not, I think, 
have varied the result. Upon this motion as well as upon the trial, I 
think the weight of evidence is in favor of the plaintiff. The motion 
must therefore be denied with costs. 


Henry Stokes and others v. Witt1amM Hacar. 
COMPLAINT—ANSWER—IMMATERIAL ISSUE. 


To a complaint on two promissory notes, the defendant answered that the plaintiffs agreed to 
wait for payment until defendant could sell a quantity of lamps, &c., and appropriate the 
proceeds towards the payment thereof. Plaintiffs replied, denying that they agreed to wait 
&c.; the cause was noticed for trial with a supplemental notice of motion for judgment on 
the ground of the frivolousness of the answer: Held, that the issue made by the answer 
was immaterial, and that plaintiffs were entitled to judgment. Held, also, that it was im- 
material that the plaintiff had replied to defendant’s answer, because as the pleadings in the 
cause stood, no evidence that the defendant could offer on the trial would entitle him to judg- 
ment. 


THE complaint was in the usual printed form on two promissory 
notes, one for $116 49, and one for $116 19. The defendant an- 
swered denying his liability and concluded as follows, “‘ because he 
says, that the plaintiffs agreed to wait for the payment of said notes 
until the defendant could sell a quantity of Rust’s Patent Lamps, then 
in defendant’s possession, and appropriate the proceeds of the pur- 
chase money towards the payment of said notes, and that said lamps 
had not yet been sold. 

Replication that plaintiffs never agreed to wait until, &c. 

The plaintiffs’ attorney noticed the issue of fact for trial at the cir- 
cuit, with a supplemental notice that he would move for judgment. 

The motion now came on for argument. 


G. S. Stett, for the plaintiffs, submitted that the answer was frivo- 
lous, as it did not contain the requisites prescribed by the provisions of 
the code. 


C. D. Newman, for the defendant, contended, that as the plaintiffs 
had replied, they had waived all insufficiencies; they had raised an 
issue of fact, (see Code, § 208,) which should be tried A a jury. 


By the Court, Harris, J.—The plaintiffs move for judgment in 
this action, notwithstanding the defendant’s answer, on the ground 
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of the frivolousness of the answer. The answer does not contain the re- 
quisites prescribed by the 128th section of the Code. It does not con- 
trovert any allegation of the complaint or contain any statement of new 
matter constituting a defence. The plaintiffs are, therefore, entitled 
to judgment unless they have precluded themselves by their reply to 
the answer. It is insisted by the defendant, that by replying to the 
allegations contained in the answer they have admitted that, if true, 
these matters constitute a defence. But suppose this motion should 
be denied upon this ground, and the action should be brought to trial 
at the circuit. The judge at the circuit would be bound, I appre- 
hend, to render the same judgment now asked for by the plaintiffs. 
The issue made by the reply to the answer is, obviously, an imma- 
terial issue. The plaintiff should have judgment notwithstanding a 
verdict for the defendant upon that issue. If, then, the plaintiffs at 
the trial would be entitled to judgment as a matter of course ; if the 
pleadings are such that no evidence which could be offered by the 
defendant could entitle them to judgment, I see no good reason why 
the plaintiffs should not now have the judgment which they must 
necessarily have upon the trial, I see no objection to the practice of 
allowing the plaintiff, at any time as well after as before a reply, to 
present to the court the question as to the sufficiency of the answer. 
If, as in this case, it should clearly appear that there could be no 
available defence to the action, he should not be delayed in having 
his judgment. On the other hand, where there should not be found 
good grounds for bringing the question before the court, the plaintiff 
would move at the peril of being charged with the costs of resist- 
ing the motion. 

The motion for judgment, notwithstanding the answer in this case, 
is granted. 





N. D. Superior Court. 
[November Term, 1848.] 


Before the Honorable T. J. OAKLEY, Chief Justice, and Justices VANDERPOEL and 
SANDFORD. 


Epwin Smita v. Samuet M. O1xreHant and others. 


INFANT—NECESSARIES—RATIFICATION, AFTER MARRIAGE, OF WIFE’S 
PROMISE MADE dum sola. 


An infant is not liable for money had and received, though applied for the purpose of procuring 
necessaries. 

In an action against husband and wife, the ratification by the husband, after marriage, of the 
promise of his wife, made during infancy, dum sola, is not a good answer to a plea of the 
wife’s infancy. 

To a replication of necessaries, to a plea of infancy, it is not a good rejoinder that the infant 
was under the care of a guardian, who was willing and able to provide, and did provide ne- 
cessaries for the infant. 


VOL. VII. 3 
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Action of debt, on bond given by non-resident debtor, and sureties to 
discharge property, attached ‘by sheriff upon attachment issued under 
non-resident Debtor Act, against the defendant, Oliphant, and 
Juha S., his wife, fora claim against both. Bond conditioned to pay 
to each attaching creditor the amount justly due and owing by the 
said Samuel M. Oliphant and Julia 8S. his wife, to him, at the time 
he became such attaching creditor, &c., &c. 

The narr. sets out proceedings to procure warrant of attachment, 
but avers no levy by sheriff, and also sets out promises by the wife of 
Oliphant dum sola, for goods sold and delivered, money lent and ad- 
vanced, and had and received, and upon an account stated ; and also 
promises by Oliphant, after marriage, for the like consideration of 
goods furnished, &c., the wife dum sola. Breach, that neither hus- 
band or wife had paid. 

The defendants, after craving oyer of the bond, pleaded, 1st, non est 
factum ; 2d, that plaintiff was not an attaching creditor ; 3d, as to the 
promises of Julia S., infancy, and as to those of Samuel M. Oliphant, 
non assumpsit—verification ; 4th, infancy of Julia S.—verification ; 5th, 
that neither Julia 8., dum sola, nor Samuel M. Oliphant, after marriage, 
promised. 

The plaintiff having got leave to reply several matters, took issue 
upon all but the third and fourth pleas. To the third plea he replied 
Ist, as to the promises of Julia S., dum sola, (except as to the account 
stated,) the goods, &c., were necessaries, and the money was lent, 
expended and received for necessaries—verification. As to the pro- 
mise of Julia S., founded on the account stated, nol. pros. ; 2d, denial of 
infancy of Julia S.; 3d, as to the promises of Julia S., that before the 
= became an attaching creditor, Julia S. became of age, and 

amuel M. Oliphant, after the marriage, ratified the promises of Julia 
S., made whilst an infant, and sole—verification. To the fourth plea 
he replied, 1st, as to the promises of Julia S., dum sola, the goods, &c., 
were necessaries—verification ; 2d, denial of infancy of Julia S.; 3d, 
that before the commencement of the suit Julia S. became of age, 
and Samuel M. Oliphant, after the marriage, ratified the promises of 
Julia S., made whilst an infant, and sole—verification. 

The defendants demurred to the first, second and third replications, 
to their third plea. To the first replication, the grounds of demurrer 
were, 1st. It contained no answer to the plea as to the promises of 
Samuel M. Oliphant. 2d. It contained no answer as to the pro- 
mises of Julia S., upon the account stated. 3d. It was bad for de- 
parture, ‘as the declaration counted on two separate sets of promises, 
those of the wife and those of the husband, and this replication 
abandoned those of the husband. 4th. The nol. pros. as to the pro- 
mise on the account stated was a nullity. To the second replication, 
the grounds of demurrer were substantially the same as to the first. 

To the third replication, the grounds of demurrer were like the last 
two ; besides, 1st. It did not specify how Samuel M. Oliphant, rati- 
fied the promises of Julia S., made dum sola and an infant. 2d. The 
ratification of Samuel M., of a contract made by the wife dum sola 
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and an infant, was void without consideration, An express promise 
was necessary. 

The defendants rejoined to the first replication to their fourth, plea, 
that at the time when the goods, &c., were supplied to the infant 
Julia, she was under the care of a guardian, J. B.; and J. B., dur- 
ing all the time was able and willing, to furnish and provide, and did 
furnish and provide for Julia, the infant, all goods, &c., and necessa- 
' ries, suitable and proper to her degree, pi and estate—verifi- 
cation. The defendants added a similiter to the second replication to 
their fourth plea, and rejoined to the third replication to their fourth 
plea, denying the ratification by Samuel M. Oliphant. 

The plaintiffs joined in demurrer to the demurrers, and then de- 
murred to the defendant’s rejoinder to his first replication to their 
fourth plea. The grounds of demurrer were, 1st. It was argumen- 
tative. 2d. Defendants should have directly denied the se were 
necessaries. 3d. It set up matter of evidence and not facts. 4th. 
It was unusual, and tended to prolixity. 5th. It was double and 
raised a multiplicity of issues. 

The defendants joined in demurrer, and the cause was submitted 
on written points. 








Augustus L. Brown and Albert Mathews, for defendants in support 
of demurrers to first, second and third replications to third plea, and 
of rejoinder to first replication to fourth plea. As to demurrer to first 
and second replications, cited Earl v. Peal, 1 Salk. 386. Probart v. 
Knouth, 2 Esp. 472. Trueman v. Hurst, 1 T.R. 40,42. Gray v. 
Pindar, 2 Bos. & Pul. 427. 1 Saunders’ R. 28 a, note 3; 109 a, 
note a. Randall v. Sweet, 1 Denio, 460. As to the demurrer to 
the third replication, Bingham on Infancy, 21. Nothing short of an 
express promise, supported by a good consideration, made by the 
husband to pay the debt of his wife, contracted dum sola during in- 
fancy, is available to the creditor. Sandford v. McLean, 3 Paige, 
117. Derby v. Boucher, 1 Salk. 27. A mere ratification of a pro- 
mise made by another, voidable in its inception, not made for his 
benefit, to which he was neither party nor privy, is at best, nudum 
pactum. Randally. Sweet, 1 Denio, 460. Phe replication was bad 
for departure ; for if true, a ratification would bind the husband. The 
attachment should have been issued against him alone. Darby v. 
Boucher, 1 Salk. 279. Stone v. McNair, 7 Taunt, R, 432, 1 Chitty 
Pl. 500, (fifih Am. Ed. from 4th Lond.) 

As to the rejoinder demurred to, it was good in substance. Kline 
v. L’ Amoreux, 2 Paige, 419. 2 Kent. Com. 239. As to its form, 
Angel v. McLellen, 16 Mass. 28. Bainbridge v. Pinckney, 2 Blk. R. 
ay Robinson v. Rayley, Burr. 320. Patcher v. Sprague, 2 

ohns. 462. 


It was further contended by defendant’s counsel, that the ypc 


declaration was bad in substance, and the defendants could attack 
it, although they had pleaded non esi _factum, &c. To this point were 
cited Patcher v. Sprague, 2 Johns. R. 464. Harker v. The Mayor, 
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9 Wend. 201. Matthews v. Weller, 3 Denio, 52. Auburn and Owas- 
co Canal Co. v. Leitch, Law Rep. Vol. X. p. 201. It did not 
show jurisdiction in the officer who took the bond. Homar v. Brick- 
erhoff,1 Denio, 184. The People v. Brown, 23 Wend. 47. Dakinv. 
Hudson, 6 Cowen, 221. Wyman v. Mitchell, 1 Wend. 316. Bose v. 
Dean, 7 Mass. 28. Commonwealth v. Leveridge, 11 Mass. 337. Com- 
monwealth v. Otis, 16 Mass. 198. The attachment improperly issued | 
against property of wife. In the matter of Hurd, 9 Wend. 465. The 
breach assigned was double and multifarious. The zarr. is com- 

osed of two inconsistent sets of causes of action, improper and mis- 
joined. Edwards and wife v. Davis, 16 Johns. 281. Morris und wife 
v. Norfolk, 1 Taunt. R. 212. Graner v. Exhart, 1 Binney BR. 586. 
Stone v. McNair, 1 J. B. Moore R. p. 126. 


Charles T. Cromwell, for plaintiff, urged, that the defendants could 
not attack the narr., and cited Rupert v. Snyder, 5 Wend. 104. 
Wheeler v. Curtis, 11 Ibid. 653. Dearborn v. Kent, 14 Wend. 187. 
In support of the narr. Benjamin v. Bartlett, 3 Mass. 86. Gage v. 
Reed, 15 Johns. 403. 2 Chitty Pl. 57. Angel v. Felton, 8 Johns. 
149. Douglass v. Satterlee, 11 Johns. R. 16. Glover v. Tuck, 24 
Wend. 153. In support of the demurrer to the rejoinder, demurred 
to, Dyett v. Pendleton, 8 Cowen, 727. Church v. Gilman, 15 Wend. 
656. 2 Saund. on Plead. and Ed. 100, tit. Infancy. Wheeler v. 
Curtis, 11 Wend. 653. Bank of Auburn v. Weed, 19 Johns. 300. 
Ford v. Fotheryville, Peak. N. P. 229. 1 Esp. 211. Clock v. Leslie, 
5 Esp. 28. Handv. Storey,8 J. R. 578. 5 Mod. R.368. Montara 
v. Hall, 6 Simons, 467. Cook v. Danton, 3 C. & P. 114. Petersd. 
Abr. 540. tit. Infancy. In support of the first and second replica- 
tions to third plea, he cited Randall v. Sweet, 1 Denio, 460. Earl v. 
Peal, 1 Saik. 386. The defendants had taken issue by pleading 
non assumpsit, as to the promises of Samuel M., and there was com- 
plete issue joined as to them, and the plaintiff need not reply further 
astothem. As to third replication to third plea. A husband might 
ratify the promise of his wife made while sole and an infant. Rez v. 
Chelsford, 4 B. & C.100. Zouch v. Parsons, 2 Burr. 1805. Bing- 
ham on Infancy, 222. It was also claimed that under sec. 151 of the 
Code, the plaintiff was entitled to judgment on the demurrers. ~ 


By tHe Court.—It is not necessary to pass upon the declaration 
or the nolle prosequi. The defendants, by their third plea, have suffi- 
ciently put at issue the promises of Samuel M., and the causes of de- 
murrer based upon the allegation that plaintiff passes them by in his 
replications falls to the ground. The plaintiff’s first replication to the 
defendant’s third plea, which seeks to charge the infant for money had 
and received, is bad. The second replication to the third plea is good. 
The third replication to the third plea, setting up the ratification by 
the husband, of the wife’s promise, made dum sola during infancy, is 
bad. The defendant’s rejoinder to the plaintiff’s first replication to 
their fourth plea, is bad, because argumentative and multifarious, and 
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sets up matters of evidence. But the replication being bad in sub- 
stance, for the same reasons as the first replication to the third plea, 
defendants must have judgment on this demurrer. The rule will 
be judgment for the defendants on demurrer to the first and third 
replications to the third plea, and on the demurrer to the rejoinder to 
the first replication to the fourth plea, on the ground that that replica- 
tion is bad in substance, as well as the rejoinder, and judgment for 
the plaintiff on the demurrer to the second replication to the third 
plea. The plaintiff may have leave to withdraw the replications 
held bad, and reply de novo, or amend his declaration if advised, on 
payment of the costs of any new pleas, that may thereby be rendered 
necessary, and each party is to pay the costs of the demurrers decided 
against him, in ten days after notice of the rule. 





Court of Common Pleas. 
[ New- York.] 


Before the Honorable M. ULSHOEFFER, First Judge, and Assistant Judges INGRAHAM 
and DALY. 


SreLtte Mannine v. Georce Dayton, Epwarp D. Spracue and 
AveustTine A. THURBER. 


M. sold to T. a quantity of corn, for which B., a broker, who effected the sale, became security. 
The corn was delivered by M. to D. and S., who purchased from T. T.having failed to pay 
M., B. the surety, paid part of the consideration to M., and a notice was served on D. and S. 
a few days afterwards that the contract was rescinded for fraud in not paying cash for the 
corn. In an action brought in the name of M.., but for the benefit of B., to recover the corn 
from D. andS. and T.:—Held, that such action could not be sustained. 


Tue plaintiff in this case sold to defendant Thurber, a quantity of 
corn for which Bame, a broker, who effected the sale, became secu- 
rity. The corn was delivered by the plaintiff to Dayton and Sprague, 
who purchased from Thurber. 

Thurber having failed to pay the plaintiff, Bame the security paid 
$800 on account to the plaintiff, and a notice was served on Dayton 
and Sprague, in the name of the plaintiff, a few days afterwards, that 
the contract was rescinded for fraud in not paying cash for the corn. 

This suit was then brought in the name of the plaintiff, and for the 


benefit of Bame to recover the corn from Dayton, and Sprague and 
Thurber. 


G. A. Shufeldt, for plaintiff. 
Ellis and Shepherd, for defendant. 


IncraHaM, J.—I am at a joss to see upon what ground the plaintiff 
can sustain this action. Laying out of view the question which arises 
as to fraud on the part of Thurber, in making the purchase, and as- 
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suming that the sale to Thurber was on account of the plaintiff, with 
Bame only as the surety, still it appears that the plaintiff has received 
from the surety, the whole of the purchase money, except about $170. 
He certainly has no right to recover from the defendant in this action, 
the whole value of the property for himself. In order to permit such 
a recovery, he should first return what he has received, whether re- 
ceived from the principal or surety. A contrary rule would enable 
the plaintiff to recover the whole value of the property from the prin- 
cipal, and yet retain eight hundred dollars from the surety. I know 
of no ground upon which the surety could recover back the money. 
The very reason for which the plaintiff seeks to recover in this action 
was the object for which the security was required, viz: the non-pay- 
ment by Thurber. The best view of the case for the plaintiff, shows 
that he was unwilling to trust Thurber, and refused to sell to him 
without security. To hold a contract under such circumstances void 
after the vender had received from the surety the greater part of the 
purchase money, would be carrying that doctrine much further than 
could be sustained by any of the cases. 

If the case involved merely the question of fraud in the purchase 
by Thurber, the fraud might be made out within the case of Leven 
v. Smith, 1 Denio, 571. The plaintiff was bound, however, in order 
to rescind the contract to do soon the first opportunity. Instead of 
such a course on his part after the sale was made on 25th of May, 
and delivery on 26th and 27th of May, the plaintiff, knowing that pay- 
ment had not been made in cash by the vendee, received on 29th 
May, $505 from the surety, and on 5th June, $300 from the surety, 
and attempted to rescind the contract on 2d June. The reception of 
money on account after knowledge of the fraud, was a waiver of the 
vendor’s right to rescind the contract, and more especially so after 
he had given notice of his intention to rescind. 

I think, also, there is difficulty in holding the defendant liable under 
the circumstances proven here, even if Thurber was. The plaintiffs 
delivered the corn in pursuance of their contract of sale, to Dayton 
and Sprague, who had sold it to Brown and Neilson, and into whose 
possession it went, upon such delivery. The notice to defendant and 
demand from them, was long after the delivery to Brown and Neilson, 
and when, by the plaintiffs’ own act, it was impossible for them to.re- 
scind the contract and return the goods. Where there was no pre- 
tence of fraud on the part of Dayton and Sprague, the notice of the 
2d June, was too late. It does not affect this ground of defence, to 
allege that Dayton and Sprague had not paid over the money to Thur- 
ber. They had no right to elect to pay the plaintiff instead of Thur- 
ber, if they had the title to the property from him by the assent of the 
plaintiff; or at least they were not bound to assume the responsibility 
of proving the fraud on the part of Thurber. It has been said on the 
argument, that this action was for the benefit of Bame, who on hav- 
ing paid for the property, became substituted in the place of the plain- 
tiff, and had a right to bring the action in his name. It is a sufficient 
answer to such a suggestion, to say that no such rule applies to torts, 
even if it were applicable to an action for the purchase money. 
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There is a class of cases in which such actions have been main- 
tained in the name of the principal where the representations were 
made to the clerk or agent. 7 Wend. 10. 3 T. R. 272. 12 Wend. 
176. In the latter case the money was advanced by the agent, but 
the decision is put by the chief justice upon the ground, that if there 
is no want of prudence on the part of the agent the loss falls upon the 
principal and not on the agent. 

Here there is no ground for such a supposition. The plaintiff has 
received his money for the property he sold. He can sustain no loss 
by the fraud which he now alleges has been practised upon him, and 
I know no rule of law by which the surety, upon failure of his princi- 
pal, can pay the money in pursuance of the contract and then avoid 
the contract in the name of the person to whom he has paid the money, 
on the ground of fraud. 

I think the verdict should be set aside and a nonsuit ordered. 


Sern Turner against Erastus Comstock. 


PROMISSORY NOTE-——-DEMURRER TO COMPLAINT-——-WANT OF AVERMENT 
THAT NOTE WAS PROTESTED. 


In a complaint on a promissory note against the endorser, the plaintiff omitted to aver that the 
note was duly protested, so as to charge the endorser: Held, on demurrer, that the complaint 
was defective. 


Tue complaint alleged that George W. Ayres, on the 24th day of 
April, in the year one thousand eight hundred and forty-eight, at New- 
York, made his ee note in writing, whereby he promised to 
pay to the order of the defendant, by the name of E. Comstock, two 
undred and sixty-three dollars and ninety-one cents, four months 
after the date thereof, for value received, that the said defendant duly 
endorsed the said note, that the plaintiff is the lawful owner and holder 
of the said promissory note, and the defendant is justly indebted to him 
therefore in the sum of two hundred and sixty-three dollars and ninety- 
one cents, principal, together with interest, for which principal, sum 
and interest, the plaintiff prays judgment. 
Demurrer for the following cause, to wit, that the complaint does 
not set forth sufficient to constitute a cause of action. 


Gridley, the want of an averment in the complaint, as to the note 
being demanded of the maker, and notice of non-payment given to 
the endorser, is a matter of defence, and the defendant can avail him- 
self of it by answer to the complaint. 


H. P. Allen and Hudson, contra. 
I. The demurrer assigns the special cause provided for by the code. 
II. The defendant is an endorser, and to make him liable, three 
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things are necessary. (1.) The endorsement. (2.) Demand of pay- 
ment. (3.) Notice of non-payment to the endorser. 

III. The complaint must allege sufficient to bind the defendant as 
endorser, and must, therefore, contain the three allegations above 
named. ‘This is evident from the fact that the code allows as a cause 
of demurrer, the mere allegation that sufficient does not appear on the 
face of the complaint to bind the defendant. 

IV. No demand of payment or notice of non-payment is alleged or 
pretended in the complaint. 

V. The demurrer is therefore well taken. 

VI. If the plaintiff is allowed to amend it must be on terms. 


Inerauam, J.—The complaint in this case alleges the making of a 
promissory note, payable to the defendant or order, and endorsed by 
him, that the plaintiff is the owner of the note, and that the defendant 
is justly indebted to him therefor. This is demurred to as not show- 
ing sufficient facts to make out a cause of action. 

There is some difficulty in saying how far it was intended by the 
code to compel particularity in stating the cause of action in the com- 
plaint. It must contain a statement of the facts constituting the cause 
of action, all the material facts to make out the case before a jury 
should be averred in the complaint. If they are not so stated, then it 
does not contain a statement of the facts, and may be demurred to, 
under section 122. 

The provisions in regard to the answer also require this rule as 
above stated. The defendant may, in the answer, deny any particu- 
lar averment, and thus form an issue for trial, and all the other mat- 
ters alleged are to be considered as admitted. 

This view also appears to be the correct one, from the provisions 
of section 149, which allows the court to amend the pleadings by 
inserting other allegations material to the case, which would be unne- 
cessary ifas is contended, the defendant must take the objection by way 
of new matter set up in the answer. He may demur as in this case, 
or may take the objection in the answer. Sect. 126. In this case 
the plaintiff has omitted to aver in the complaint that the note was 
duly protested to charge the endorser. This is necessary both by way 
of allegation in the complaint, and by proof if disputed, in order to 
make out a case to entitle the plaintiff to recover, and in this reSpect 
the complaint is defective. The defendant, therefore, is entitled to 
judgment upon the demurrer, with liberty to the plaintiff to amend 
his complaint. 

The costs of the defendant, if the amendment takes place, must 
abide the event of the suit. Where the question is a new one, and 
especially where the object is to settle the form of the pleadings, un- 
der such an entire change of the practice, it has not been customary 
to impose costs as a condition of amendment, except to leave them to 
abide the result, and I adopt the same rule in this case. 
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Surrogates Court. 
[New-York County.] 


Before the Honorable ANTHONY L. ROBERTSON, Surrogate. 


In the matter of the Account of PetER H. Vanprrvoort, Executor of 
WILLIAM VANDERVOORT, deceased.—2d December, 1848. 


Where real estate, subject to a power of sale by executors, has been sold under a decree of 
a court of Chancery, and the proceeds paid over to the heirs by order of that court, the ex- 
ecutors cannot be made accountable in a Surrogate’s Court for such proceeds. 

Where there is a trust created by will of the rents of real estate, for the benefit of a family, 
while “ they continue such,” and there is no similar trust of the proceeds of the sale of such 
Jands, under a power contained in such will, such power, though not limited in terms, cannot 
be exercised until the family has broken up. 

At common law, spiritual courts had no jurisdiction over real estate or its proceeds, notwithstand- 
ing supposed dicta in Bogert v. Hertell, 4 Hill, 494, Stagg’s ex’r. v. Jackson, 2 Comst. K., 
206, to the contrary. 

Distinction between legal and equitable assets considered ; lands ordered to be sold by will are 
legal, those authorized <o be sold are equitable assets. The Surrogate’s Court has only juris- 
diction to compel an account in case of the former, where there is an “ out and out” con- 
version. 

A power of sale, where the grantees of such power have authority to make such partition as 
they deem best, is not an imperative power, or an out and out conversion. 

Though a power to sell for the purpose of distribution be an entire conversion, yet if one of the 
distributees die before actual conversion, and the grantees of the power are trustees for his 
heir, not his personal representative. 


Tue circumstances of this case appear in the opinion of the surro- 
gate. 


Tue Surrocate.—The application for the account in this matter is 
made by the administrator of Robert Bruce Vandervoort, a-son of the 
testator. The applicant claims that the surviving executor, who is 
cited to render such account, should, in addition to his account of 
personal estate account for the rents, and the proceeds of the sale of 
lands. ‘To this the executor objects; 1st, that the land having been 
sold by proceedings in chancery, im invitum, the proceeds were paid 
over to the heirs of Mr. R. B. Vandervoort, by authority of that 
court, he has nothing to account for ; 2d, that the heirs, and not the 
personal representatives of the deceased, are alone entitled toany 
account ; 3d, that this court has no jurisdiction to compel an account 
of the rents received by him. 

As to the first point, as the executor can only be made accountable 
for what he has actually received as proceeds of sales, he undoubtedly 
is not bound to account for moneys paid over by the Court of Chan- 
cery to the heirs. 

The second and third points will be found to depend on the ques- 
tion, whether this be an “tout and out’’ conversion by the will, as will be 
seen by separately considering them. The will made in 1836, de- 
vises to two persons, since deceased, and the applicant’s intestate, 
(who are also therein appointed executors,) as jot tenants, all the 
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estates of the testator upon trust, to receive the rents of the real, to 
collect the personal, and out of such moneys to pay premiums of in- 
surance, and reasonable amounts for the maintenance of his family, 
‘¢ so long as they remain together as such,” and “on the further trust that 
‘they have power to sell every part of his real estate,”’ and “ dispose 
‘* of the consideration money, so received for the sale, towards the pay- 
‘*¢ ment of incumbrances, or otherwise, at their discretion,’’ and that “ all 
‘* moneys coming into their hands, up to the period of the settlement of 
‘* his estate, which shall remain as a balance, shall be distributed and 
‘divided to and amongst his children, or the children or child of any 
‘‘ child who may be dead, as if he had died intestate.” It also pro- 
vided that the executors might from time to time “ make such divi- 
‘‘ sions, exchanges and dispositions of all his real estate among his 
“children, as might be beneficial to his estate.” The present executor 
was added by a codicil. 

The first question that arises is, whether the children of the de- 
ceased intestate take as heirs of their father, if the estate was uncon- 
verted at the time of his death, or as purchasers under the will ; and 
it is contended by the executors, they take in the latter capacity 
under the clause, “children of those who are dead.’ The time of 
death must, of course, depend on some other contingency, and the 
only period indicated is that of ‘ the settlement of the estate ;” and 
the only settlement of the estate pointed out, is where the “ family” 
cease “to remain together as such.” Until that takes place there is a 
trust of rents and personal estate for their support. No provision is 
made for a like trust of the income of the proceeds of the sales of real 
estate ; it is not to be presumed that the power of sale was to be exer- 
cised, and the proceeds divided among the parties before the family 
separated, indeed as its suspension would depend on the parties elect- 
ing to keep together as a family, it would plainly be a sensible mode of 
producing family harmony and union, and such appears to have been 
the testator’s object. Even if, therefore, “‘ the moneys remaining as a 
balance,” be not simply that portion of the personal property which 
remained unexpended on the purposes of trust, (to which construction 
I incline, as the executors are afterwards authorized to divide the 
land specifically,) the children of those who were dead when the fam- 
ily broke up, would take as purchasers, and be the only persons en- 
titled to demand an account. If, however, the sale was to be for gen- 
eral purposes of distribution, it still remains to be examined whether it 
descended to the children as real estate, or passed to the personal 
representative of Robert B. Vandervoort, as personal assets. This, 
as the property was not actually sold by the executors, would de- 
pend on the question whether the conversion was out and out. 

The other point will also be found on examination to depend on the 
same question. At common law, spiritual courts had no jurisdiction 
over the payment of debts at all, or over real estate or its proceeds ; 
land not being subject to the payment of certain debts at all, created 
the distinction between legal and equitable assets; the former being 
those where preference was observed, and the latter where the proceeds 
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were brought into a court of equity and distributed equally among all 
the creditors of the testator. 2 Williams on Executors, 133. Spiritual 
courts, therefore, never had any power to apply the proceeds of the 
sale of real estate to the payment of debts, because they never were 
legal assets, the dicta to the contrary in Bogert v. Hertell, 4 Hill, 494, 
and Stagg’s ex’s v. Jackson, 2 Comst. 206 ; are wholly unsupported 
by reason or authority and were not necessary to the decision of those 
cases; in fact, the case of Silk v. Brine, 1 Bro. Ch. C. 188, in notes, 
cited in the former, directly contradicts it, and the work cited in the 
latter, (Ram. on Assets,) ina subsequent part to that quoted, (p. 321,) 
states that the authorities cited in the former part have since been 
overturned by subsequent cases, two of which I shall now examine. 
The first is that of Clay v.Willis, 1 B. & C. 364. That was an action 
at law for money had and received, the plaintiffs were administrators 
with the will annexed ; the defendant was an executor of an agent 
of two executors under the will, who were also devisees of real es- 
tate in trust to sell to pay debts ; a prior mortgagee had sold the land 
after the testator’s death, and paid over the surplus of proceeds to the 
defendant’s intestate as agent of the executors; the action was held 
not to be maintainable, because the assets were equitable, and could 
not have been recovered by the original executors qud@ executors. 
The second is that of Barker v. May, 9 B. & C. 489. That was an 
application for a prohibition against a consistorial court, to prevent 
its taking cognizance of a claim for a legacy made by a legatee 
against a devisee in trust, to sell by a will which gave the legacy, and 
in which the proceeds were directed to be deemed part of the perso- 
nal estate, to pay the legacy in question and other legacies. The 
Court of King’s Bench granted the prohibition, because the assets 
were equitable, and Lord Tenterden added, that the direction to con- 
sider the proceeds personal estate, could not alter their legal charac- 
ter. Since those cases, no one has been bold enough to attempt to 
enforce payments of debts or legacies in acommon law or ecclesias- 
tical court, out of the proceeds of the sale of real estate. I am there- 
fore, satisfied, that I have no jurisdiction over these proceeds at com- 
mon law. 

The statute of 1822, (Laws of 1822, p. 283, § 3,) provided that 
wherever lands were sold under a power contained in a last will, the 
same might be distributed by the surrogate; this converted such 
proceeds into legal assets and subjected them to preferences. The 
Revised Statutes, in 1830, changed this phraseology and inserted the 
word “ ordered,” still preserving their character as legal assets, by the 
express direction, that the distribution should be as of personal pro- 
perty in the hands of an administrator, which still subjects them to 
the priority of certain debts. 2 R. S. 110, §57. Subsequently the 
Legislature in 1837, added another provision, that the proceeds of 
sales made in pursuance of a testamentary authority might be brought 
into the surrogate’s office for distribution, but it was made equitable 
assets by the subsequent clause which placed them on a, footing 
with the proceeds of real estate ordered to be sold by the surrogate 
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on the application of creditors, which were rateably distributed. 
Laws of 1837, p. 536, § 75. There can be no question that the sta- 
tute of 1830, only applied to cases of out and out conversion, not 
only from the change of language from that of the old statute, and the 
legislative interpretation put on this section by the act of 1837; but 
also from the fact, that the immediately preceding section speaks both 
of the cases, where lands are devised to be sold, and where they are 
ordered by will to be sold, whereas this speaks of but the latter only. 
The case of Stagg’s ex’s v. Jackson, 2 Comst. R. 206, under the 
equity of this statute, where land was ordered to be sold, has held 
that rents, which are to form a common fund with the proceeds of 
sale, are also to be accounted for before the surrogate as a species 
of limited conversion, overlooking the fact, that assets are specifically 
enumerated in the statute, (2 R. S. p. 82, § 6,) which was not urged 
in the court of appeals on the argument, although the revisors in their 
notes declare, in that enumeration, their object to have been to save 
all questions as to what constituted assets. 

The only question that remains therefore is, whether the executors 
were not allowed by the will any discretion as to selling, so as to 
make it a complete conversion. [ think, without undertaking posi- 
tively to say, that their power of sale was intended to be confined to 
paying off incumbrances, the power to make divisions without sale, if 
they deemed best, takes away the imperative character of this autho- 
rity to sell, and makes it alternative to sell or divide as they think 
proper, and does not order them to sell absolutely ; for this reason, I 
think, this case does come within the statute, and the Surrogate’s 
Court has no jurisdiction. 

There is also, another ground upon which I think the present ap- 
plicant has no right to require an account. Though a power to sell 
for the purposes of distribution, be an entire conversion of land into 
money. Yet, ifone of the distributees die before actual conversion, the 
conversion so far as his representatives are concerned is not complete and 
the executor is accountable for the proceeds only to his heir, (Smith v. 
Claxton, 4 Mad. 484. Bogert v. Hertell, 4 Hill, 498,) so that in this’ 
case the children of Mr. R. B. Vandervoort, not his administrators, 
would be the proper persons to require an account, and the court of 
chancery has so held and ordered the proceeds paid over to them. 

I have withheld as unnecessary any consideration of the question, 
whether this executor had any power over the real estate, as the co- 
dicil only gave the same powers and interests to him as if he were 
nominated an executor in the will. Nominating him as executor 
would not give him the power, and the power is given to the parties 
by name and not to executors generally. 

Upon the whole, therefore, I am of opinion that I have no jurisdic- 
tion over real estate, or its rents in this matter, and that if I had, the 
present applicant is not the proper person to claim it; the question 
of costs as to this claim, must be disposed of in the final decree. 











THE NEW-YORK LEGAL OBSERVER. 29 


Court of Queen’s Bench—Ringham v. Clements. 








ENGLISH CASES. 





Court of Queen's Bench. 
[Trinity Term.] 
Before the FULL BENCH. 


RineHaM v. CLEMENTS.—30th May, 1848. 


TROVER-——PLEADING. 


Trover for household furniture. Pleas, first, not guilty ; second, that plaintiff was not possessed. 
It appeared that plaintiff was indebted to defendant, and that the wife of plaintiff, in his 
absence, gave the furniture to defendant in payment of his debt, and that he then took it 
away: the jury found that the wife had sufficient authority to do so :—Held, that defendant 
was entitled to a verdict upon both issues. 

Semble, that evidence of leave and license is receivable under the plea of not guilty. 


Trover for household furniture. Pleas, first not guilty ; second, 
that the plaintiff was not possessed, &c., issues on both pleas. The 
proceedings on the trial before Patteson, J., the summer assizes for 
Suffolk, in 1847, are sufficiently stated in the judgment of the court. 


Byles, Serj’t, having obtained a rule nisi, to enter a verdict for the 
plaintiff, on the ground that evidence of leave and license was not ad- 
missible under the plea of guilty. 


O’ Malley showed cause. Conversion is an unlawful act, and 
therefore, there is no plea in trover but not guilty, and a release. 
Bac. Abr., ‘“* Trover,” F.2; Ward v. Blunt, Cro. Eliz. 146; B. N. 
P. 48 a; Alderson, B., in Mason v. Farnell, 12 Mee. & W. 674, 688, 
referring to the plea of not possessed. The decision in Staneliffe v. 
Hardwick, 2 C. M. and R. 1, 5 Tyrw. 551; has been doubted by 
Parke, B., in Whitmore v. Green, (13 Mee. & W. 104, 107; 8 Jur. 
697, 698); and by Creswell, J., in Wilkinson v. Whalley, 5 Man. & 
Gr. 590, 597; 7 Jur. 468. It was recognised by this court in Wheel- 
ing v. Aldrick, (9 Adol. & Ell. 861; 1 Per. & D. 657,) before the 
court of exchequer changed their opinion. [He also cited Kynaston 
v. Crouch, (14 Mee. & W. 266, 272; 9 Jur. 584, 585,) and Higgins 
v. Thomas, (10 Jur. 753.)] The plea of not guilty in an action for 
defamation puts in issue the malicious speaking of the words. In 
Christopherson v. Bare, (12 Jur. 374,) it was held, that a plea of 
leave and license to trespass for assault and imprisonment was bad. 


Couch, contra.—The conversion in this case was an actual taking 
and removal of the goods, not a constructive conversion, to which 
only the dicta of the judges in the court of exchequer have reference. 
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If A. takes the goods of B. and cgnverts them, he does not the less 
do so, because he has the leave of B. to take them. [Lord Denman, 
C. J.—In the language of the law conversion is wrongful, though in 
the natural course of things the taking might not be so. Wightman, 
J.—The argument founded on the action of trespass does not apply : 
there is no analogy in this respect between the two actions, unless the 
declaration in trespass went on to state, “ and so he trespassed,” or 
unless the declaration in trover stopped after stating that the defend- 
ant seized and used the goods.] In the new rules, “ obstruction,” is 
a wrongful act; and the language as applicable to an obstruction 
cannot be distinguished from the language of the rule applicable to 
trover. In case for wrongfully obstructing or diverting a stream of 
water, the plea of not guilty puts in issue the obstruction or diversion, 
not the wrongfulness of it. Frankum v.The Earl of Falmouth, 2 Adol. 
& Ell. 452. Introver against the sheriff, it is not necessary to plead 
a seizure under a fiert facias, where it is prior to an act of bankruptcy. 
[ Wightman, J.—The plea in these actions is always not possessed. If 
the Seteaduet admits the property to be in the plaintiff, he would find 
it difficult to plead specially ; the whole question is one of property.] 
In Samuel v. Duke, (3 Me. & W., 622,) it was held, that in trover 
against the sheriff and the execution creditor, it was not competent 
for the sheriff, upon the plea of not possessed, to give in evidence 
facts justifying the seizure. [Wightman, J.—That plea is pleaded, 
not to the conversion, but to the property ; in a special plea, the con- 
version must be confessed.] It has been said that the plea of not 
guilty and not possessed make up the old plea. [Patteson, J—In 
Picard v. Sears, (6 Adol. & Ell., 469,) this court held, that the de- 
fendant might, under the plea of not possessed, give in evidence a 
leave by the owner of the goods, for them to be in the possession of a 
third person.] The effect of holding that leave and license may be 
given in evidence under not guilty, will be to limit the pleas in ‘trover 
to not guilty and not possessed, except in the case of a release. 
[ Earle, J.—Possession means right of possession. Wightman, J.— 
The plea is, that the goods were not the goods and chattels of the 
plaintiff; it would come to this, that nothing is now allowable in tro- 
ver but traverses. Patteson, J—A right of lien also would not be 
admissible under the plea of not guilty, because it denies possession. ] 
: Cur. ad vult. 


Lorp Dewan, C. J., now delivered the judgment of the Court.— 
This was an action of trover; to which the defendant pleaded, first, 
not guilty ; secondly, that the plaintiff was not possessed. 

It appeared at the trial, that the plaintiff was indebted to the de- 
fendant, and that the wife of the plaintiff, in his absence, gave the 
furniture in question to the defendant, in payment of his debt, and 
that he then took it away. The jury believed that the wife had sufli- 
cient authority to do so, and found a verdict for the defendant ; the 
plaintiff having leave to enter a verdict for 101. 7s., if the court should 
be of opinion that the defence was not admissible under either of the 
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pleas, but ought to have been specially pleaded ; and a rule nisi was 
ranted accordingly. 

At the trial, the defence was treated principally as one of leave 
and license, and so upon the argument ; and the general question has 
been discussed, whether the word ‘ converted,” ex vi termini, means 
‘“‘ wrongfully converted ;”” so that any evidence which shows that 
what the defendant did was rightful, must be admissible under the 
plea of not guilty, as negativing “‘ conversion.” 

Upon consideration, however, we are of opinion that when the wife, 
with the authority of the piaintiff, (as must be taken to have been found 
by the jury,) gave the goods to the defendant, the property in them 
passed to him, and therefore, his taking them, which was the conver- 
sion relied on, was a taking of his own goods, and not the goods of 
the plaintiff; and so the second issue was properly found for the de- 
fendant. Vernon v. Shipton, 2 Mee. & W.9; Pickard v. Sears, 6 
Adol. & Ell. 469. 

In this case, there was a demand and refusal; but as that is not 
an actual conversion, but only evidence of one, it seems to follow that 
any evidence explanatory of the demand and refusal, must be receiva- 
ble under the plea of not guilty, because it goes directly to show, that 
there is no conversion at all. In the present case, however, that point 
does not arise, because the original taking was an actual conversion, 
and no subsequent demand and refusal could constitute a second con- 
version. 

This being a case not of mere leave and license, but of transfer of 
the property previous to the taking by the defendant, the verdict was 
right, and the rule must be discharged. 


Rule discharged. 





Court of Common Pleas. 
[Easter Term.] 
Before the FULL BENCH. 
HarpinenaM v. ALLEN, 26th April, 1848. 


TENDER—APPROPRIATION OF SUM TENDERED. 


Evidence that a debtor tendered, in discharge of a claim comprising several items, a sum in 
gross less than the whole sum claimed, without specifying to which items it was to be ap- 
plied, does not prove a tender in discharge of a particular item. 


Desr for money had and received, with a count in detinue for the 
detention of a horse. Plea to the last count, a lien of 10s. for trying 
the horse in harness. Replication, tender of “ the said sum of 10s. 
for the trial and examination of the said horse, &c.” Rejoinder, 
“that the plaintiff did not tender the said sum of 10s. for the trial and 
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examination of said horse, in manner and form,” and issue thereon, 
The cause was tried at the sittings in London after last Hilary Term. 
before Wilde, C. J., when it appeared that the defendant, who had 
received the plaintiff’s horse at his repository for sale, refused to re- 
deliver it to the plaintiff, unless the plaintiff first paid the defendant’s 
bill, which comprised the following charges :— 


1847. July 31, Bay Gelding, bait, <0 16 
= Auction, 5 
Aug. 4, Bay gelding, 3 days, 10 6 
Aug. 3, To cash paid for trial of bay geld- 
ing in harness, 10 0 
£170 


The plaintiff said the charges were exorbitant, and put down 19s. 
6d., which the defendant refused to take. The plaintiffthen demanded 
his horse without effect, and came away leaving the money on the 
counter. The learned judge being of opinion that the replication was 
not proved, nonsuited the plaintiff. 


Huddleston moved for a rule nisi to set aside the nonsuit, and for a new 
trial. The tender was proved. The defendant, in his plea, claims a lien 
for 10s. ; the plaintiffreplies, and proves atenderof 19s6d. [Wilde,C. J. 
—I said atthe trial, that ifa debtor pays a sum in grosstoa creditor hav- 
ing several claims, the debtor has a right to apply it to which claim he 
pleases ; but if he makes no specific appropriation, the creditor may 
apply it as he pleases.] It was for the jury to say whether 19s. 6d. 
was not sufficient to cover the whole demand ; there Was no need for 
the plaintiff to specify how it was to be applied ; (Douglass and others 
v. Patrick, 3 T. R. 683 ;) the only question was whether or no the 10s. 
was tendered. If more than the sum tendered was due, the defend- 
ant should have rejoined to that effect. [Creswell, J.—Not so. The 
traverse is, that the plaintiff did not tender the said sum of 10s. for 
the trial of the horse.] Then it was for the jury to say whether he 
did so or not. 


Cottman, J.—There is no ground for granting a rule in this case. 
As to the issue on the tender, undoubtedly, if 19s. 6d. was sufficient 
to cover the whole of the defendant’s claim, it was a good tender as 
to 10s. of it; butif it was insufficient to cover the whole, it was (in 
the absence“of express appropriation by the plaintiff,) insufficient to 
cover any specific part. The learned judge offered to leave to the 
jury the question as to the sufficiency of the sum tendered in dis- 
charge of the total amount claimed by the defendant, but the plain- 
tifPs counsel elected_to be nonsuited. It appears to me that there 
was no evidence to prove that the plaintiff appropriated the 19s. 6d. 
to any one portion of the claim rather thanto another; and there will 
therefore be no rule. 


Wipe, C. J., Creswextt and Wits, J. J., concurred. 
Rule refused. 











